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al anfh gr rat Gr#r rials rra mar it as g m?gr a sf zqenfnf ft
4T; T FRI 3rf@art at 3m <TT grtervr mhaa wga rare

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way: .

1™' tlxcf> I'< cpf gtervr arraaa
Revision application to Government of India:

(1) ~ \'.ltcllct.-J ~-~, 1994 ctr tfRT 3rad# sag ·Ty maida qua err cpl"
Gq-Irr qr qrg oiasfa grleru maa 3fl Ra, and war, fa iarz, lula
far, aft ifkr, #a taa, ir mrf, { f4ct : 110001 cpl" ctr ~~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,' Rarliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zqf? ml 8l zrf a mm # ura wt gar ark a fa4t ogI zur rI rap zr
fa4 rugrIr aa rusru a via gy mf , zu fat so7IF zT qwgr i ark as fa#t
arara fhf ssmn 'gt n # ,fan # ah g{t

.
In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to ·
factory or from one warehouse to another during the course of processing of the goods in a -

use or in storage whether in a factory or in a warehouse.
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(cl?) ~ cfi 6ITITT faft l; zur re Raffa Hr TR <TT lffiYf faRfat i sqzjr zyen aa
,m;r q l4 lca aR ii itqa 6ITITT fa54t n; qrre fuia ?

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTWf '30l I ci.-J c#I" '3(4 I ci.-J ~ cfi :f@A a frg Git sp@ #fee ma n{ k ail ha a?zr
Git gr arr vi fu # qarRa 3gr, or4la &RT tnmf ell" -w:m TR <TI met -q fctm
rfefrr (i.2) 1998 tITTT 109 &RT~ ~ ~ "ITT I .

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. ~~ Q

(1) hr snl«a gen (sr#ta) 1rant, 2001 Pu o sift [aRf&e uua in zy--s i
al 4Raif i, )fa sat uf mar fa f2ii ft ma # flap-sr vi 3ft
37at al t-at ufzji mer fa 3ma4at fur unr a1f fr er gar z.al gr sff
# aifa rrr 35-< ferffRa #t cfi :fRiA # raqd # arr €tr--6 a1car al uR ft st#t
afeg I

(2)

The above application shall be made in duplicate in Form No. EA-8 as specifieq under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-ln.:Appeal. It shoµld also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. '

Rf@3r4a # rr ui visa g ala q) u Ga a sit qi1 200/-"45Nr
:f@A c#I" "\JJW Gm usf iiav v Gala a vnat st it t ooo /- c#I" "45Nf :f@A c#I" "\JJW I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

0

#tar zre, aha grzrca vi tar a 3741la urn,f@raw a 4R rat­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4lala rca 3rf@er, 1944 c#I" tTRT 35-6ff/35-~ cfi 3lc'fT@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-.

(a) sq~fa qRb 2 («)a i sagr srarar #t rf, or4tat # mu i var zre,
hr surdre vi hara 3r4l4tu nnrf@raw(Rec) l uf?a eh3ta fear, 7sr«rarq
2"1,1I, q3If +q , 6/uqt ,[Ra/I, &€HqI#JG-asoo4

(a) To the west regionai bench of Customs, Excise & Service Tax Appellate'Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

·"·' ,:,- her than as mentioned in para-2(i) (a) above.



(3)

---3---

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place,.where the bench of
the Tribunal is situated.

4R z 3mar #i a{ smi at rrar st at rat pc silr fg #) qr :flTIA
sjaa er fur mar fey sa zr a s'gg sf ft mm tRfi arf aa # frg
zqenfeff 3rat)z1 znznf@raw t ya 3rftc qr a€tr k at ya art fzn uar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rllllllc>1ll ~~ 1970 1:f~ c#I"~-1 cB" 3TT'fT@ ~ ~~ '3cl'd"
377a zr corer zqnfenf Rofa mcffiT snag # a r@)a #t ya ufu .6.so h
qr1rrcl z[ca fess am =hr a1fey
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court Jee Act, 1975 as amended.

<a 3it vif@er mi alt [iruraar fr#i c#I- 3j #ft ez 1l[fa fur mar & uit
ft zc, er sqraa yea v hara or9Rt4 nrzarf@aw (arffaer) frn:rf, 1982 ll~
er
Attention is invited to the rules coyering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

2s #tnr zyc, arr qr«a zyc gi tars an@a nnf@raw(frec),#
~~ cB" ~ ll ¢do!.lJ.ti~ l(Demand).~ ctg(Penalty) cpf 10% 'q_cf \JfJlf cITT'rfT
ofaf ? 1r«if@, ff@raoa pa \JfJlf 10~~ t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

~~~'3-fR~~ '3@1"@, mffe@'~"~cf5l''J.tfff''(Duty Demanded)­
a. Section) is ±Dh as« ffRauft;
gs Rn nraalz3fez6tfr,
au ha3fezPuitaRu6has 2afr.

¢ 1ftf wf star riR sr@lea ?useqf saral@era, arfhnRr ova ib" f@gqa ra aarRu7TIl . .

For an appeal to be filed before the CESTAT, 10% of the Duty & Renalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c.(2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) ·

Under Central Excise and Service TclX, "Duty demanded" shall include:
(clx) amount determined under Section 11 D;
(clxi) amount of erroneous Cenvat Credit taken;
(clxii) amount payable under Rule 6 of the Cenvat Credit Rules.

,,5@Fr%4Ra srflea froorbkrr nri zrear rrar zreer qraus Rafa l aliiRu ·rg zre k 10%
is. .. u it sarbaaau Ralf@a slaa avsh 1omarualsas#al

.,,_ "'o t]~,,.765° $,98f"; ~ )~ I view of above, an appeal against this order shall lie before the Tribunal on payment of .
~·., ~:·:~~ 0,%0':?Jifi the duty demanded where duty or duty and penalty are in dispute, or penalty, where .
•• peal alone is in dispu,te." · ·

,. 0
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F.No. GAPPl/COM/CEXP/1/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Nisan Electricals India Pvt. Ltd., Survey No.

439/1, 439/2, 440/1, 44, Sarkhej-Bavla Highway, Moriaya, Tal. Sanand, Ahmedabad ­

382213 (hereinafter referred to as "the appellant") against Order-in-Original No.

16/AC/DI2021-22/KMV dated 09.02.2022 issued on 23.02.2022(hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner, Central GST, Division IV,

Ahmedabad North (hereinafter referred to as ·'the adjudicating authority").

2. Briefly stated. the facts of the case are that the appellant are engaged in the

manufacturing of Compact Fluorescent Lamp, Compact Fluorescent Lamp Burner, N core

LED Lamp falling under Central Excise Tariff Sub-Heading 85393110, 85393190 &

94051090 of the Central Excise Tariff Act, 1985 and were holding Central Excise

Registration No. AADCN7002REM00 1 as well as Service Tax Registration No.

AADCN7002RSD0O 1. During the course of audit of the financial records of the appellant, for

the period from April-2016 to June-2017, conducted by the officers of the Central OST, Audit

Commissionerate, Ahmedabad, the observations, as detailed below, were raised in Final Audit

Report No. CE/ST-85/2020-21 dated 21.08.2020.

Revenue Para 1: Difference in the sales observed as per ER-1 Returns as per the Balance

Sheet: On verification of records of the appellant, it was observed that there was difference of

Rs. 31,99.377/- in sales as per ER-1 Returns for the period of April-2016 to March-2017 and

the Net Sales as per Balance Sheet and Profit & Loss Account for the FY 2016-17. The

appellant were asked to clarify for the said difference, and for duty rate wise quantum of

different commodities cleared in the different clearance. However, the appellant instead of the

clarification, deposited Central Excise duty amount of Rs. 1,91,963/- at the rate of 6% vide

Challan dated 30.12.2019. The appellant's duty liability was ascertained at Rs. 3,99,922/-.

The appellant had not paid the differential amount of duty and the interest and penalty on the

said amount.

Revenue Para 2: Non-payment of Service Tax on renting of office property for

commercial purpose: It was observed that appellant had given their office property on rent to

Berger Paints Pvt. Ltd. for commercial purpose. and not paid Service Tax amount of Rs.

87.750/- on such rental income. On being pointed out, the appellant did not agree with the

observation.

Revenue Para 3: Non-payment of interest on late payment of Central J;:xcise duty in

Dec-2016 ER-I: It was observed that appellant had paid Central Excise duty amounting to

0

0
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Rs. 2,71,000/- after the due date for payment of duty, but had not paid interest on the amount

of duty.

2.1 The above observations were not accepted by the appellant-Hence, a SCN bearing No.

23/2020-21 dated 17.09.2020 was issued from F. No. Vl/l(b)-53/IA/AP-39/Cir-Vl/2017-18,

to the appellant proposing (i) demand of Central Excise duty amount of Rs. 3,99,922/- under

the provisions of Section 11AS) of the Central Excise Act, 1944 along with interest under

Section 11 AA of the Central Excise Act, 1944 and proposing appropriation of Rs. 1,91,963/­

already paid by the appellant; (ii) demand of Service Tax amount of Rs. 87,750/- under

provision of Section 73 of the Finance Act, 1994 along with interest under Section 75 of the

Finance Act, 1994; (iii) recovery of interest of Rs. 223/- on late payment of duty in Dec-2016

ER-I under Section 11 AA of the Central Excise Act, 1944; (iv) proposing penalty in respect

of the demand raised of Rs. 3,99,922/- under Section l IAC(l )(c) of the Central Excise Act,

1944; (v) proposing penalty in respect of the demand of Service Tax of Rs. 87,750/-under

Section 78 of the Finance Act, 1994; and (vi) proposing penalty in respect of Revenue Para 3

under Section 11AC(1)(c) of the Central Excise Act, 1944.

2.2 The said SCN was adjudicated by the adjudicating authority· vide impugned order

wherein (i) the demand of Central Excise duty amounting to Rs. 3,99,922/- was confirmed

under the provisions of Section 11A(5) of the Central Excise Act, 1944 along with interest

under Section 11 AA of the Central Excise Act, 1944. The adjudicating authority has

appropriated the amount of Rs. 1,91,963/- paid against the same; (ii) the demand of Service

Tax amounting to Rs. 87,750/- was confirmed under the provision of Section 73 of the

Finance Act, 1994 along with interest under Section 75 of the Finance Act, 1994; and (iii)

confirmed interest of Rs. 223/- on late payment of duty in ER-I for the month of December,

2016 under Section I AA of the Central Excise Act, 1944.

3. Being aggrieved with the impugned order, the appellant have preferred the present

appeal only in respect of Revenue Para I and Revenue Para 2 as enumerated above, on the

following grounds:

• They are engaged in the manufacturing of Compact Fluorescent Lamp. Compact

Fluorescent Lamp Burner and N core Lamp falling under Chapter Heading Nos.

85393110, 85393190 and 94051090 of the Central Excise Tariff Act, 1985

respectively and are holding Central Excise registration No. AADCN7002REM00 I

AND Service Tax registration bearing No. AADCN7002RSD001.

5
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• The adjudicating authority has not appreciating the submission made by the appellant

and raised demand of Excise Duty of Rs. 3,99,922/- under Rule 8(3) of Central Excise

Rules, 2002 and demand of Service Tax Rs. 87.750/- under the provision of Section 73

of the Finance Act, 1994.

4. Personal hearing in the case was held on 29.03.2023. Shri Jitendra Soni, Chartered.

Accountant, and Shri Darshan Belani, Chartered Accountant, appeared on behalf of the

appellant for personal hearing. They submitted a written submission during hearing. They re­

iterated submission made in appeal memorandum.

4.1 The appellant, in their additional submission dated 27.03.2023, submitted during the

personal hearing, inter alia, made the following submissions:

• The appellant has made "Sales as Such" during the Financial Year 2016-17, the details

of which have been provided along with copies of all invoices along with submission.

As per the said details total Cenvat Credit reversed / utilized against "Sales as Such"

was Rs. 2,32,296/-. The said amount has been shown as Cenvat reversal / utilized in

ER-I Returns for the FY 2016-17. They also submitted copies of ER-I Returns along

with the statement showing such Sale and Cenvat reversal thereof during FY 2016-17.

• Therefore, in view of the above. the tax liability worked out as Rs. 1,67,626/- (Rs.

3,99,922/- less Rs. 2,32.296/-). The adjudicating authority has erred in the impugned

order by not considering reversal of Cenvat credit amounting to Rs. 2,32,296/- in ER-1

Returns for FY 2016-17.

• In their appeal memorandum, the appellant submitted that the adjudicating authority

passed the order by not appreciating the submission made by the appellant and

confirmed the demand of service tax of Rs. 87.750/- under the provision of Section 73

of the Finance Act, 1994., however, now the appellant would like to withdraw the said

ground of appeal.

5. 1 have carefully gone through the facts or the case, grounds of appeal, submissions

made in the Appeal Memorandum as well as in additional written submission made during the

personal hearing and documents available on record.

6. On perusal of the appeal memorandum in Form ST-4 filed. by the appellant, it is
noticed that the impugned order was issued on 23.02.2022 and the appellant shown the date of

communication / receipt as 22.11.2022. Thus. there was inordinate delay of 272 clays

6
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between the date of issue of order and the date of receipt by the appellant. The present appeal

has been filed on 06.12.2022. To ascertain the date on which the 010 was actually received

by the appellant a correspondence has been made to the jurisdictional Assistant

Commissioner. He vide letter dated 24.04.2023, who has been informed that the impugned

order was dispatched through registered post having reference number RG117911675IN dated

24.02.2022 to the registered address of the appellant i.e. "Survey No. 439/1, 439/2, 440/1, 44,

Sarkhej-Bavla Highway, Moriaya, Tal; Sanand, Ahmedabad - 382213" and the impugned

order was also not returned back from the postal department. The jurisdictional Assistant

Commissioner also informed that another attested copy of impugned order was forwarded to

jurisdictional Range office to be served to the appellant which was served on 21.11.2022.

However, it is observed that the jurisdictional Assistant Commissioner has not provided any

documentary proof regarding receipt of the impugned order by the appellant.

6.1 As per Section 37C of the Central Excise Act, 1944 as applicable in Service Tax

matters vide Section 83 of the Finance Act, 1994. the acknowledgement of the order sent by

registered post is necessary as the proof of servicing of any order to the appellant. The

relevant provision of the Section 37C of the Central Excise Act, 1944 reads as under:

"Section 37C.Service ofdecisions, orders, summons, etc. ­
(L) Any decision or order passed or any summons or notices issued under this Act or
the rules made thereunder, shall be served, ­

(a) by tendering the decision, order, summons or notice, or sending it by
registered post with acknowledgment due or by speed post with proof of
delivery or by courier approved by the Central Board ofExcise and Customs
constituted under the Central Boards ofRevenue Act, 1963 (54 of 1963) to the
personfor whom it is intended or his authorised agent, ifany;'

6.2 In this regard, I find that the jurisdictional Assistant Commissioner bas not submitted

any documentary proof for receipt of the impugned order by the appellant before 22.11.2022.

Therefore, I am of the considered opinion that the elate of communication of the impugned

order is required to be considered as 22.11.2022, as submitted by the appellant. In view of the

above, considering the date of receipt of the impugned order as 22.11.2022, I find that the

appeal filed by the appellant is within the time limit and I take up the appeal for decision on

merits.

7. I find that originally, the appellant had filed appeal against (i) the confirmation of the

demand or Central Excise duty amounting to Rs. 3,99,922/-; and (ii) the confirmation of

demand of Service Tax amounting to Rs. 87.750/-. by the adjudicating authority in the

impugned order. However. in their additional submission dated 27.03.2023, they have
-«1 · drawn the appeal against the confirmation or demand of Service Tax amm.mting to Rs.

50/-. Therefore, the limited question required to be decided in the case is whether

7
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impugned order passed by the adjudicating authority confirming demand of Central Excise

duty amounting to Rs. 3,99,922/- along with interest is legal and proper or otherwise. The

demand pertains to the period FY 2016-17.

8. It is observed that the 'main contention of the appellant is that they have made "Sales

as Such" during the Financial Year 2016-17 and total Cenvat Credit reversed/ utilized against

Sales as Such" was Rs. 2,32,296/-, which was required to taken in to consideration while re-

. conciliation, which was not considered by the adjudicating authority while passing the

impugned order. Thus, the tax liability remains only of Rs. 1,67,626/-· (Rs. 3,99,922/- less Rs.

2.32,296/-). They have submitted copies of invoices in support of their contention.

8.1 I also find that the appellant had submitted the said arguments of "Sales as such"

during the FY 2016-17, which is required to be deducted from the total sales value while
·reconciliation, before the adjudicating authority in their defence reply to the show cause

notice. However, the adjudicating authority has ignored the facts and confirmed the demand

of Central Excise duty, as proposed in the show cause notice, on the difference of the sales

observed as per ER-1 Returns and as per the Balance Sheet.

8.2 I am of the considered view that the appellant cannot seek to establish their stand for

recalculation based on reconciliation at the appellate stage. They should have submitted the

relevant records and documents, as required. before adjudicating authority, who is best

placed to verify the authenticity of the documents as well as the reconciliation based on it. I

find that the adjudicating authority was required to give specific findings on the arguments

made by the appellant in the impugned order, which was not done by him.

8.3 Considering the facts of the case as discussed hereinabove and in the interest of

natural justice, I am of the considered view that the case is required to be remanded back to

the adjudicating authority to consider the claim of the appellant for recalculation of demand

wi_th reference to Revenue Para 1 on the basis of the documents submitted by them along

with appeal memorandum and decide the case accordingly.

8.4. The appellant is directed to submit all the records and documents in support of their

claim before the adjudicating authority within l5 days of the receipt of this order. The

adjudicating authority shall after considering the records and documents submitted- by the

appellant decide the case afresh by following the principles of natural justice.

0

0
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9. In view of the above discussion, I remand the matter back to the adj"udicating authority

to reconsider the issue a fresh with reference to Revenue Para I and pass a speaking order

after following the principles of natural justice.

The appeal filed by the appellant stands disposed of in above termsL
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4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
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